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to forecast. Will it tend to encourage or discourage strikes? How- 
ever this may be, the court clearly defines the relative rights and lia- 
bilities of the striker and his employer, and how far the former may 
interfere with those "scabbing the job." The striker has the undoubted 
right to use persuasion and argument, but cannot resort to violence, 
force, intimidation or coercion. They have a right to resort to "pick- 
eting" to further their purposes provided the so-called "pickets" con- 
fine themselves to the use of persuasion and argument with the non- 
union employees, and do not resort to coercion or intimidation. This 
decision is clearly in line with the current of authority. 



Walker's Adm'r v. Potomac, F. & P. R. Co. 

March 22, 1906. 
[53 S. E. 113.] 

Negligence — Injuries to Children — Turntables. — Under the common- 
law rule that a landowner owes no duty to a trespasser or bare licensee 
to have his la'nd in a safe condition, a railroad company is guilty of 
no negligence in maintaining an unlocked and unfastened turntable 
on its premises, at a distance of 50 to 300 feet from public grounds, 
resulting in an accident causing the death of a child 12 years old, who 
trespassed thereon. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Negligence, § 
34.] 

Error to Circuit Court, Orange County. 

Action by the administrator of Bernard Lee Walker against 
the Potomac, Fredericksburg & Piedmont Railroad Company. 
From a judgment in favor of defendant, plaintiff brings error. 
Affirmed. 

Morton & Shackelford and Meredith & Cocke, for plaintiff in 
error. 

St. Geo. R. Fitshugh and /. G. Williams, for defendant in 
error. 

Buchanan, J. This action was instituted by the plaintiff in 
error against the defendant company to recover damages for the 
death of his intestate, caused by the alleged negligence of the 
defendant. 

The evidence shows that the defendant has a turntable on its 
own premises near Orange Courthouse, located about 220 feet 
from its station or depot; about 360 feet from the public road, 
which runs from the depot to the village of Orange Courthouse ; 
close by a millroad, which is not public ; 50 or 60 feet from what 
is known as the "Horse Show grounds" ; and about 340 feet from 
any inhabited house ; and in an open and unoccupied field ; that 
boys were in the habit of playing ball on the Horse Show grounds, 
between which and the railway land there was no fence; that 
boys frequently rode on the turntable, and had once been seen 
riding on it by the depot agent; that some years before the acci- 
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dent two boys had been injured in playing with the turntable, 
which was of the ordinary kind in use, and was neither locked 
nor fastened; that on the Sunday evening of the accident, the 
plaintiff's intestate, who was a little over 12 years of age, with 
two other boys of about the same age, was pushing the turntable 
around the track preparing to jump on it and as he did so one 
of his feet was caught between the rails and mashed, causing 
lockjaw, from the effects of which he died. 

Upon the trial of the cause, there was a verdict and judgment 
in favor of the defendant. To that judgment this writ of error 
was awarded. 

The only question involved in this writ of error is whether or 
not under the facts of the case, which are not disputed, the de- 
fendant was guilty of negligence in leaving the turntable in the 
place where it was, on its own premises, unfenced and unfastened. 

The general rule is that a landowner does not owe to a tres- 
passer (and the same is true of a bare licensee) the duty of hav- 
ing his land in a safe condition for a trespasser to enter upon. 
The latter has ordinarily no remedy for harm happening to him 
from the nature of the property upon which he intrudes, and he 
takes upon himself the risks of the condition of the land, and to 
recover for an injury happening to him he must show that it was 
wantonly inflicted, or that the owner or occupant being present 
could have prevented the injury by the exercise of ordinary care 
after discovering the danger. Norfolk & Western Ry. Co. v. 
Wood, 99 Va. 156, 158, 159, 37 S. E. 846; Hortenstein v. Va.- 
Carolina Ry. Co., 102 Va. 914, 918, 47 S. E. 996; Williamson v. 
Southern Ry. Co., 104 Va. —,51 S. E. 195; Bishop on Noncon- 
tract Law, § 845; Cooley on Torts (2d Ed.) 791-794. 

It is not denied, as we understand the counsel for the plaintiff, 
that such is the common-law doctrine as to adult trespassers and 
bare licensees; but his contention is that under certain circum- 
stances, such as are disclosed by this record, it is not the rule as 
applied to children. To sustain that contention, he relies upon 
the case of Sioux City R. Co. v. Stout, 17 Wall. 657, 21 L. Ed. 
745, and the cases which follow it. 

While these cases, which are known as "The Turntable Cases," 
fully sustain the plaintiff's contention, there is a remarkable 
conflict of authority upon the subject. The doctrine announced 
in the Stout Case has. been discussed in numerous cases, by the 
appellate courts of many of the states of this country, with the 
result that there are many authorities sustaining the doctrine in 
its broadest sense; while many utterly repudiate it, and others 
give it a qualified recognition, and practically limit it to railroad 
turntable cases. A question or problem, which has given rise to 
such a wide divergence of opinion, is not of easy solution. 

As this is the first case involving this precise question which 
has ever come to this court, so far as the reported decisions show, 
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we are at liberty to follow that line of decisions which, in our 
judgment, is more nearly in accord with settled principles of law, 
and is sustained by the better reason. 

In order for the plaintiff to recover in this case, it must appear 
that the defendant company owed his intestate some duty which 
it failed to discharge ; for where there is no duty there can be no 
negligence. N. & W. Rv. Co. v. Wood, 99 Va. 156, 158, 159, 37 
S. E. 864; Hortenstein v. Va.-Car. Ry. Co., 102 Va. 914, 918, 47 
S. E. 996; Carson Lime Co. v. Rutherford, 102 Va. 252, 46 S. 
E. 304. 

As before stated, the common law imposes no duty upon a 
landowner to use care to keep his premises in such condition that 
trespassers and bare licensees going thereon may not be injured. 
This is unquestionably the rule as to adults, and the weight of 
authority, as it seems to us, shows that it is the rule as to children. 

The cases cited in the case of Sioux City R. Co. v. Stout, to 
sustain the opposite view, do not, as it seems to us, do so. Those 
cases come within other rules, or within well-defined exceptions 
to the general rule that a landowner owes no duty to a trespasser, 
adult or infant, except that he must not wantonly or intentionally 
injure him or expose him to danger. This is clearly shown, we 
think, by the Supreme Judicial Court of Massachusetts, in the 
case of Daniels v. N. Y. & N. E. R. Co., 154 Mass. 349, 28 N. E. 
283, 13 L. R. A. 248, 249, 26 Am. St. Rep. 253, and by Judge 
Peckham (now of the Supreme Court of the United States), in 
delivering the opinion of the Court of Appeals of New York, in 
Walsh v. Fitchburg R. Co., 145 N. Y. 301, 39 N. E. 1068, 27 L. 
R. A. 724, 45 Am. St. Rep. 615. 

The conclusion reached in those cases is fully sustained by the 
following cases (and many more might be cited), which are all 
"Turntable Cases," or cases in which the doctrine of those cases 
was involved : Frost v. Eastern R. R. Co., 64 N. H. 220, 9 Atl. 
790, 10 Am. St. Rep. 396; Delaware, etc., Ry. Co. v. Reich 
(N. J.) 40 Atl. 682, 41 L. R. A. 837, 68 Am. St. Rep. 727 ; Utter- 
mohlen v. Boggs Run, etc., Co. (W. Va.) 40 S. E. 410, 55 L. R. 
A. 911, 88 Am. St. Rep. 884; Ryan v. Towar (Mich.) 87 N. W. 
644, 55 L. R. A. 310, 92 Am. St. Rep. 41 ; Paolino v. McKendall 
(R. I.) 53 Atl. 268, 60 L. R. A. 133, 96 Am. St. Rep. 736; 
Dobbins v. Missouri, etc., Ry. Co. (Tex.) 41 S. W. 62, 38 L. R. 
A. 573, 66 Am. St. Rep. 856; Savannah, etc., Ry. Co. v. Beavers 
(Ga.) 39 S. E. 82, 54 L. R A. 314. 

The same conclusion was reached by this court in Clark v. 
City of Richmond, 83 Va. 355, 5 S. E. 369, 5 Am. St. Rep. 281. 
The city had made an excavation upon the land of another, into 
which a child of six years fell and was injured. In denying the 
child the right to recover in that case it was said, that where the 
excavation is so near the highway that a traveler, by making a 



238 12 Virginia law register. [July, 

false step or being affected by sudden giddiness, might be thrown 
into the excavation and injured, there would be a liability. "But 
if, in order to reach the place of danger, the party injured must 
become a trespasser upon the premises of another, the case will 
be different; for, in such a case, there is no breach of duty from 
which the liability to respond in damages can result." 

But in some of the "Turntable Cases" the right to recover is 
maintained upon the doctrine of constructive invitation ; that is, 
that if a person is allured or tempted by some act of a railroad 
company to enter upon its lands, he is not a trespasser, and it is 
held that leaving a turntable unfastened or unguarded, under 
circumstances similar to those disclosed by this record, is such 
an act. 

One of the cases cited and relied on to sustain this contention 
is the case of Bird v. Holbrook, 4 Bing. 628. The defendant in 
that case, for the protection of his property, some of which 
had been stolen, set a spring gun without notice in a walled 
garden some distance from his house. The plaintiff, who climbed 
over the wall in pursuit of a stray fowl, having been injured, it 
was held that the landowner was liable. The express object in 
setting the spring gun was to inflict injury — to do an intentional 
wrong. 

Another case relied on is that of Townsend v. Wathen, 9 East, 
277. That was a case where a landowner had set traps on his 
premises near the highway, and baited them with decaying meat, 
so that its scent would extent not only to the highway, but be- 
yond to the private premises of the plaintiff, whose dogs, scent- 
ing the meat, came upon the defendant's premises and were 
caught in a trap and thereby killed. It was held in that case 
that a man had no right to set traps of a dangerous description 
in a situation to invite, and for the very purpose of inviting, 
his neighbor's dogs, as it would compel them by their instinct to 
come into his traps. The act of the defendant in that case was 
not in the prosecution of his legitimate business ; but, as the 
court said, was a mere malicious attempt, successful in its re- 
sult, to entice his neighbor's animals upon his premises. 

The gravamen of both these actions was the wrongful in- 
tention of the defendants. To liken the case of a railroad com- 
pany erecting a turntable on its own premises for its own nec- 
essary purposes in the regular conduct of its business, with no 
desire or intention to injure any one, to the case of a land- 
owner setting spring guns or traps on his land for the express 
purpose of doing an unlawful or malicious injury, is as it seems 
to us to lose sight of the difference between negligence and in- 
tentional wrongdoing. Walsh v. Fitchburg, etc., R. Co., supra ; 
Dobbins v. Mo. Kansas & Tex. Ry. Co. (Tex.) 41 S. W. 62, 
38 L. R. A. 573, 576, 66 Am. St. Rep. 856. 

"Theviciousness of the reasoning," said the Court of Appeals 
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of New Jersey, in the case of Delaware, etc., R. Co. v. Reich, 
supra, in discussing this question, "which fixes liability upon the 
landowner because the child is attracted, lies in the assumption 
that what operates as a temptation to a person of immature 
mind is, in effect, an invitation. Such an assumption is not war- 
ranted. As said by Mr. Justice Holmes (now a member of the 
Supreme Court of the United States), in Holbrook v. Aldrich, 
168 Mass. 16, 46 N. E. 115, 36 L. R. A. 493, 60 Am. St. 364, 
'Temptation is not always invitation. As the common law is 
understood by the most competent authorities, it does not excuse 
a trespass, because there is a temptation to commit it,' or hold 
parties bound to contemplate infraction of property rights, be- 
cause the temptation to untrained minds to infringe them might 
have been foreseen." 

No landowner supposes for a moment that by growing fruit 
trees near the highway, or where boys are accustomed to play, 
however much they may be tempted to climb the trees and take 
his fruit, he is extending to them an invitation to do so, or that 
they would be any the less trespassers if they did go into his 
orchard because of the temptation. No one believes that a land- 
owner, as a matter of fact, whether a railroad company or a 
private individual, who makes changes on his own land in the 
course of a beneficial user, which changes are reasonable and 
lawful, but which are attractive to children, and may expose them 
to danger if they should yield to the attraction, is by that act 
alone inviting them upon his premises. 

This doctrine of constructive invitation is not sustained, as it 
seems to us, by the English cases cited to sustain it, and has 
been utterly rejected by the highest courts of New Hampshire, 
Massachusetts, New York, New Jersey, Rhode Island, Michigan, 
and West Virginia In several other states it is limited in its 
operation to turntable cases. See Frost v. Eastern, etc., Ry. 
Co., supra; Daniels v. N. Y. & N. E. R. Co., supra; Walsh v. 
Fitchburg, etc., R. Co., supra ; Delaware, etc., Ry.' Co. v. Reich, 
supra; Uttermohlen v. Boggs Run, etc., Co., supra; Ryan v. 
Towar, supra; Paolino v. McKendall, supra; Dobbins v. Mis- 
souri, etc., Ry. Co., supra; Savannah, etc., Ry. Co. v. Beavers, 
supra. 

The maxim, "Sic utere tuo ut alienum non laedas," has been 
quoted in some of the "Turntable Cases," and relied on as afford- 
ing a decisive reason, or ground, for establishing a duty upon 
the railway company, and as per se justifying a recovery against 
it. There may be more, but there is one conclusive answer to 
the argument based on that maxim, and that is, that it refers only 
to acts of the landowner, the effects of which extend beyond the 
limits of his property. 

In Deane v. Clayton, 7 Taunton, 489, Gibbs, J., said : "I know 
—5 



240 12 VIRGINIA LAW REGISTER. [July, 

it is a rule of law that I must occupy my own so as to do no 
harm to others, but it is their legal rights only that I am bound 
not to disturb, subject to this qualification I may occupy or use 
my own as I please. It is the rights of others, and not their 
security against the consequences of [their] wrongs that I am 
bound to regard." 

In Knight v. Abert, 6 Pa. St. 472, 47 Am. Dec. 478, 479, where 
an effort was made to apply the maxim to sustain an action by 
the owner of cattle, which had trespassed upon the lands of an- 
other, and had been injured by reason of the unsafe condition of 
the property, Chief Justice Gibson said: "A man must use his 
property so as not to incommode his neighbor ; but the maxim 
extends only to neighbors, who do not uninvited interfere with 
it, or enter upon it. * * * If it were not so, a proprietor could 
not sink a well, or a saw pit, dig a ditch or mill race, or open a 
stone quarry or a manhole on his land, except at the risk of being 
made responsible for consequential damage from it, which would 
be a most unreasonable requirement." Ryan v. Towar, at page 
314, 55 L. R. A., page 648, 87 N. W. (92 Am. St. Rep. 41). See 
article by Judge Smith on Landowners' Liability to Children, 
etc., 11 Harvard Law Review, 349-373, 434, 448, in which there 
is a valuable discussion of that whole subject. 

Upon neither of the grounds relied on do we think that the 
common law makes it the duty of a landowner to have his prem- 
ises in a safe condition for the uninvited entry of adults or 
children, nor to take affirmative measures to keep them off of his 
premises or to protect them after entry; and this view is 
strengthened by the fact that so many of the courts which have 
adopted the doctrine of the "Turntable Cases" restrict it as far 
as possible to turntables, and refuse to follow it to its natural 
and logical consequences. For if it be a rule of the common 
law that a landowner, who in the reasonable and lawful use of his 
property, makes changes thereon which have the double effect 
of attracting young children to the land, and at the same time 
exposing them to serious danger, is guilty of negligence, unless 
he exercises reasonable care for their safety, either in keeping 
them off the land, or in protecting them after their entry thereon, 
the rule would apply, not only to railroad companies and their 
turntables, but to all landowners, who in the use of their land, 
maintain upon it dangerous machinery, or conditions which pre- 
sent a like attractiveness and temptation to children. The com- 
mon law applies alike to all landowners under like conditions, 
and it would be an anomaly to hold that a doctrine or rule of the 
common law, which had its origin before there was either rail- 
roads or turntables, applies only to railroad companies in the 
use of their lands upon which they have dangerous machinery. 
While the courts should and do extend the application of the 
common law to the new conditions of advancing civilization, 
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they may not create a new principle or abrogate a known one. 
Ii new conditions cannot be properly met by the application of 
existing laws, the supplying of the needed laws is the province 
of the legislature, and not of the judicial department of the 
government. Connelly v. Western Union Tel. Co., 100 Va. 59, 
40 S. E. 618, 56 L. R. A. 663, 93 Am. St. Rep. 919. The Legis- 
lature can change the common law as far as may be necessary to 
regulate the use of turntables and other dangerous appliances, 
and leave untouched the common-law rights of the ordinary 
landed proprietor. 

The Court of Appeals of New Jersey, in refusing to follow 
the doctrine of the "Turntable Cases," said, that the doctrine 
would require a similar rule to be applied to all owners and 
occupiers of land in respect to any structure, machinery, or im- 
plement maintained by them, which presented a like attractiveness 
and furnish a like temptation to children. "He who erects a 
tower capable of being climbed, and maintains thereon a wind- 
mill to pump water; * * * he who leaves his moving ma- 
chine, or dangerous agricultural implement, in his fields ; he who 
maintains a pond in which boys may swim in summer, and on 
which they may skate in winter — would seem to be amenable 
to this rule of duty. Climbing, playing at work, swimming, and 
skating, are attractions almost irresistible to children, and every 
landowner or occupier may well believe that such attractions 
will lead young children into danger. Many other cases of like 
character might be imagined. In all of them, the Turntable 
Cases, if correct, would charge the owner * * * with the 
duty of taking care to preserve young children thus tempted on 
his farm from harm. The fact that the doctrine extends to such 
a variety of cases, and to cases in respect to which the idea of 
such a duty is novel and startling, causes strong suspicions of 
the correctness of the doctrine, and leads us to question it.'* 
Delaware, etc., R. Co. v. Reich, supra ; Turess v. N. Y., etc., R. 
Co., 61 N. J. Law, 314, 40 Atl. 614; Uttermohlen v. Bcggs Run, 
etc., Co., supra. 

The Supreme Court of Minnesota, which was one of the first 
to give its adherence to the turntable doctrine (Keffe v. Mil- 
waukee, etc., Ry. Co.) 21 Minn. 207, 18 Am. Rep. 393) in the sub- 
sequent case of Stendal v. Bovd, 73 Minn. 53, 75 N. W. 735, 42 
L. R. A. 288, 72 Am. St. Rep. 597, through its Chief Justice 
said : "The doctrine of the 'Turntable Cases' is an exception to 
the rule of nonliability of a landowner for accidents from visible 
causes to trespassers on his premises, and if the exception is to be 
extended to this case [a dangerous excavation filled with water 
on a city lot, in which a little boy had been drowned], — then the 
rule of nonliability as to trespassers must be abrogated as to 
children, and every owner of property must at his peril make his 
premises child-proof." 
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We will conclude this opinion, with the following extract from 
the very able opinion of Judge Denman, speaking for the Su- 
preme Court of Texas (another of the states which had followed 
the turntable doctrine) in the case of Dobbins v. Missouri, etc., 
Ry. Co., 41 S. W. 62, 38 L. R. A. 573, 66 Am. St. Rep. 856, as 
expressing our views : "The difficulty," he said, "about those 
cases [Turntable Cases] is that they either impose upon owners 
of property a duty not before imposed by law, or they leave to a 
jury to find legal negligence in cases where there is no legal 
duty to exercise care. In those cases the courts yielding to the 
hardships of individual instances where owners have been guilty 
of moral, though not legal wrongs, in permitting attractive and 
dangerous turntables and water holes to remain unguarded on 
their premises in populous cities, to the destruction of little 
children, have passed beyond the safe and ancient landmarks of 
the common law, and assumed legislative functions, imposing a 
duty where none before existed. As a police measure the law- 
making power may, and doubtless should, without unduly in- 
terfering with or burdening private ownership of land, compel 
the inclosure of pools, etc., situated on private property in such 
close proximity to thickly settled places as to be unusually at- 
tractive and dangerous, and impose criminal or civil liability, 
or both, for failure to comply with the requirements of such law. 
When such a duty is imposed the courts may properly enforce it 
or allow damages for its breach, but not before." 

We are of opinion that there is no error in the judgment com- 
plained of, and that it should be affirmed. 

Cardwell, J., absent. 

Note. 

Injuries to Children on Turntables. — The question of the liability of 
a railroad company for injuries to children playing upon its turntables 
is one of interest and importance. During the last thirty years it has 
called for the consideration of many courts, both state and fed- 
eral, throughout the United States, and has developed two opposing 
and irreconcilable lines of decisions. 

That the ordinary turntable is a very dangerous machine for chil- 
dren to play with, and possesses strong attractions to their sportive 
instincts, is manifest from the numerous cases of injuries thus received 
which come before the courts for adjudication. These cases are all 
strongly alike in their circumstances, and, generally speaking, the 
story of one is the story of all — an open lot; a turntable insecurely 
fastened, or wholly unfastened; children gathering upon it, some rid- 
ing while others work the levers; a misstep, a fall, and a little body 
is maimed, or a young life is extinguished. It is useless to moralize 
upon the instinct for play which controls the action of a child, or ar- 
gue for its control by parental authority and guidance. -It exists, in- 
grained in the child's being, and we must deal with it as we find it. 
Nothing seems to appeal to it more strongly than some device in the 
form of a merry-go-round; and the temptation to ride it, if the op- 
portunity offers, is practically irresistible, until approaching maturity 
brings some reasonable measure of judgment and discretion. 
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We regret that the Virginia Supreme Court has taken this harsh 
view with respect to the duty owed by railroad companies to protect 
children from injuries on such dangerous and, to the young and 
unwary, such peculiarly attractive instrumentalities as turntables. As 
to such appliances, the more reasonable and humane rule, and that 
adopted by the majority of the courts, is that where the railway com- 
pany leaves a turntable unfastened in a public place where children 
are in the habit of going to play, the company is liable for injuries 
sustained by them while turning it, and the fact that the child is a 
trespasser is no defense. Souix City, etc., R. Co. v. Stout 17 
Wall. 657; Alabama, etc., R. Co. v. Crocker, 131 Ala. 584, 31 So. 561; 
Barrett v. Southern Pac. Co., 91 Cal. 296, 27 Pac. 666, 25 Am. St. 
Rep. 186; Ferguson v. Columbus, etc., R. Co., 77 Ga. 102; Chicago, 
etc.. R. Co. v. Fox (Ind.). 70 N. E. 81; Edington v. Burlington, etc., 
R. Co., 116 Iowa 410, 90 N. W. 95; Kansas Cent. R. Co. v. Fitzsim- 
mons, 22 Kan. 686, 31 Am. Rep. 203; Keffe v. Milwaukee, etc., R. Co., 
21 Minn. 207, 18 Am. Rep. 393; O'Malley v. St. Paul, etc., R. Co., 
43 Minn. 289; Nagel v. Missouri Pac. R. Co., 75 Mo. 653, 42 Am. Rep. 
418; Koons v. St. Louis, etc., R. Co., 65 Mo. 592; William v. Kansas 
City, etc., R. Co., 96 Mo. 275; Chicago, etc., R. Co. v. Krayenbuhl, 65 
Neb. 889, 91 N. W. 880; A. & N. R. Co. v. Bailey, 11 Neb. 332; East 
Tennessee, etc., R. Co. v. Cargille, 105 Tenn. 628, 59 S. W. 141; Evan- 
sich v. Gulf, etc., R. Co., 57 Tex. 126, 44 Am. Rep. 586; Gulf, etc., R. 
Co. v. McWhirter, 77 Tex. 356, 19 Am. St. Rep. 755; Ilwaco Railway, 
etc., Co. v. Hedrick, 1 Wash. 446, 22 Am. St. Rep. 169; note to West- 
brook v. Mobile, etc., R. Co , 66 Miss. 560, 14 Am. St. Rep. 587. 

The court might well have put this decision on the ground that the 
turntable was not near_ any public street or passage, nor in a place 
where the public were in the habit of passing, and thus have avoided 
deciding broadly that children and adultr are on the same footing 
•when trespassing. See St. Louis, etc., R. Co. v. Bell, 81 111. 76, 25 
Am. Rep. 269. 

Or the court might have refused to consider whether the company 
could be held liable under other circumstances, and have denied a 
recovery on the ground that the party injured had reached an age and 
maturity to be properly chargeable with contributory negligence. The 
plaintiff in this case was twelve years old, and in two Iowa cases the 
court avoided the question in this manner, and held children of twelve 
or thirteen years to be capable of contributory negligence. Carson v. 
Chicago, etc., R. Co., 96 Iowa 593, 65 N. W. 831; Merryman v. Rail- 
road Co., 85 Iowa 634, 52 N. W. 545. Subsequently, as we have seen, 
that court followed the current of authority, in the case of a child of 
such tender years as not to be chargeable with contributory negli- 
gence. 

We hope this case may be confined to its facts, when the point pre- 
sents itself again. 

Minority Rule. — But the rule laid down in the "Stout case" has not 
been permitted to pass as law unchallenged. On the contrary, it has 
been expressly repudiated in many cases, among which are the fol- 
lowing: Walsh v. Railroad Co. (N. Y.), 39 N. E. 1069, 27 L. R. A. 
724, 45 Am. St. Rep. 615; Daniels v. Railroad Co., 154 Mass. 349, 28 
N. E. 283, 13 L. R. A. 248, 26 Am. St. Rep. 253; Frost v. Railroad, 64 
N. H. 220, 9 Atl. 790, 10 Am. St. Rep. 396; Railroad Co. v. Reich (N. 
J. Err. & App.), 40 Atl. 682, 41 L R. A. 831, 68 Am. St. Rep. 727. It 
has been criticised in others, among which are Ryan v. Towar (Mich.), 
87 N. W. 644, 55 L. R. A. 3i0, and Dobbins v. Railroad Co. (Tex. Sup.), 
41 S. W. 62, 38 L. R. A. 573, 66 Am. St. Rep. 856. 

And this minority rule has been followed by the supreme court in 
the case at bar. 



